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PARTICULARS OF PROCEEDINGS AND REPRESENTATION  

1. Arbitration was convened on 25 November 2013 at the Parow, Cape Town offices of the National 

Bargaining Council for the Road Freight and Logistics Industries. D Coerecius, Attorney, sought to 

represent Applicant, however, this was declined in terms of Rule 25 of the Council’s Dispute Resolution 

Procedure, on the basis that in terms of that rule, justification to permit legal representation was not 

motivated. Applicant thereafter represented himself. Gail Daniels, HR Specialist represented Respondent. 

D Meyer, Logistics Manager, and Dudley Jacobs, Area Sales Manager and chairperson of Respondent’s 

internal disciplinary procedure, testified on Respondent’s behalf.  Respondent submitted a bundle of 

documents into evidence. The hearing was conducted in English and IsiXhosa. M Kwetane provided 

interpretation services. The hearing was digitally recorded. 

 

THE ISSUE IN DISPUTE 

2. The substantive fairness of Applicant’s dismissal. 

 

THE BACKGROUND TO THE DISPUTE 

3. Respondent employed Applicant as Tinting Machine Operator from May 2005. He received a basic 

monthly salary of R7, 800.00.  

 

4. The following was common cause: on 24 July 2013 Applicant was carrying out light duties following an 

accident. He was working with one Williams, another machine operator whose duty was to shake the paint 

drums. Words were exchanged between them culminating in Williams throwing a full 20-litre paint drum at 

Applicant. Applicant blocked it with his arm.  

 

SUMMARY OF EVIDENCE AND ARGUMENT 

Respondent 

5. According to Meyer, Paterson, the trade centre controller where Williams and Applicant were working, 

informed him that after the paint incident, the altercation between them continued. Paterson could not see 

what was happening but could hear raised voices. Subsequently there was a loud crash. Upon 

investigating Paterson found a guillotine lying on the floor. Meyer called Paterson. Williams and Applicant 

to his office. Williams admitted that he had also thrown the guillotine at Applicant. Applicant confirmed 

these events. The guillotine weighed ±20kgs. Williams complained that Applicant had been making fun of 

him and had been needling him. He was fasting (a Muslim) and could not take it anymore. Meyer sent 

them away to consult with their shopstewards. Later in the day, both returned to Meyer’s office and gave 

him a changed version of the events, each corroborating the other. Meyer warned them against making 

false statements and issued charges against them. 
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6. Applicant was charged as follows: “Fighting, Intimidation, Assault on company premises”, and 

“Intentionally interfering with, or obstructing employees in the performance of their duties”, both of which 

charges are, in terms of Respondent’s disciplinary code, [submitted into evidence] dismissible. [The 

charges brought against Williams were not placed before me]. Jacobs chaired both hearings. Both 

employees were dismissed. Applicant had a reputation for being a “joker”, although this term appeared to 

be loosely used, as his reputation was for pushing people to their limits with his remarks. He does not 

know when to stop and has in the past been threatened and pushed around by other employees for this 

type of behaviour. He was involved in an incident at a year-end function in 2010 in which he had been 

‘glassed’. Meyer alleged that during the investigation of that incident, Applicant colluded with the other 

parties to manipulate the ‘facts’. 

 

7. In his hearing, Applicant stated that Williams had not thrown the guillotine but that it had been knocked off 

the table on which it was standing, by accident, as Applicant was walking past Williams.  Jacobs stated 

that in Williams’ hearing, Williams initially corroborated Applicant’s version, but in cross-examination he 

recanted and admitted that he had thrown the guillotine. Williams did not testify in Applicant’s hearing.   

 

8. Applicant was found guilty of the charges and dismissed on 13 August 2013.  

 

Applicant 

9. Applicant denied that he had been disruptive. He said that despite the exchange, which, he claimed was 

nothing more than him complaining to Williams that he was working too slowly, both he and Williams had 

continued to work. Applicant also said that after the paint had been thrown, Paterson had told them to stop 

and they had. He explained that Williams had accidentally tipped the table on which the guillotine stood, 

knocking it to the floor. Applicant conceded that Williams had initially said that he threw the guillotine. He 

also conceded that at that time, he did say that he had blocked the guillotine with his arm. Applicant said 

that at that time Williams was angry and that when he later wanted to set the record straight, Meyer would 

not let him.  

 

ANALYSIS OF THE EVIDENCE AND ARGUMENT 

10. The rationale behind the dismissal was that Applicant provoked Williams to these acts. In this hearing, 

Meyer conceded that there was no fight as such. Consequently, Jacobs’ finding of guilt on the first charge 

is set aside. However, Respondent argued that Applicant was told to stop and did not. His conduct 

interfered with Williams’ performance of his duties. This was dismissible. 
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11. The problem with Respondent’s presentation of case is that neither Williams nor Paterson were called to 

testify. There was, as a consequence, no independent witness to the actual events. Meyer’s testimony as 

to what was said in front of him was direct evidence, but his testimony as to what Paterson said to him she 

had heard was hearsay; that is, of limited evidentiary value.  

 

12. Even if I set aside the contested event – the throwing of the guillotine – and concentrate on the common 

cause event – the throwing of the paint, it is reasonable to assume that something had been said that 

prompted Williams to act in this way. That having been said, Applicant said that he had not said any more 

than “we work here, we don’t play” or words to that effect. In response, Williams got angry and threw the 

paint. Williams was, according to Respondent’s version of his mitigation, fasting and could not take any 

more of Applicant’s ‘ragging’. What Respondent needed to establish was that what Applicant said was so 

provocative that any reasonable person would have reacted in a similar manner. If, however, Williams was 

unduly sensitive because of being hungry, then Applicant’s conduct may well have not been, objectively, 

such that it should have interfered with Williams’ performance of his duties. If I accept that the guillotine 

was thrown, the same considerations apply. Was Applicant unreasonably provocative, or was Williams 

unduly sensitive? It was Respondent’s burden to prove the former and it is my conclusion that, in the 

absence of any direct testimony as to what was said between Williams and Applicant, it failed to discharge 

that burden. It is my opinion that Respondent judged the enormity of Applicant’s (mis)conduct by 

comparison with the extremity of Williams’ reaction to it, without considering Williams’ own admission that 

he was at that time feeling sensitive.  

 

13. As a result, I find that Respondent had failed to prove that dismissal was an appropriate sanction. The 

dismissal was, as a consequence, substantively unfair.  

 

14. Applicant is seeking retrospective reinstatement. There is, in the absence of evidence to support the 

sanction of dismissal, no impediment to that remedy. Applicant is hereby retrospectively reinstated with 

continuity of employment and accrual of all benefits, except remuneration. Although I have found that 

Respondent has failed to prove that Applicant’s conduct was sufficiently serious to warrant dismissal, I find 

that the probabilities favour the conclusion that Applicant failed to exercise discretion. He was, at best, 

insensitive to Williams’ sensitivities. Given Applicant’s reputation, according to Meyer’s testimony, (which 

testimony Applicant did not challenge), it seems that Applicant needs to learn to exercise self-control. In 

order to facilitate that learning and to encourage some introspection on his part, Applicant is reinstated 

without back pay. He will return to work on 17 December 2013. His dismissal is substituted by a 12-month 

final written warning, effective from 13 August 2013, to the effect that any repetition of this type of 

aggravating behaviour may result in his dismissal.  
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AWARD 

15. Applicant’s dismissal was substantively unfair. 

 

16. Applicant is retrospectively reinstated on the terms set out in paragraph 14 above. He will return to work 

on 17 December 2013.  

 

 

C M BENNETT 

COMMISSIONER 

 


